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I 

United States Court of Appeals jfor the 
District of Columbia 

! 

- j 

a Supreme Court of the District of Columbia. 

No. 58,926 Equity j 

General Auto Truck Company, a body corporate^ Plaintiff , 


Harry L. Rust, George Calvert Bowie, Frederick M. 
Bradley, National Savings and Trust Company, a 
body corporate, H. L. Rust Company, a body [corporate,. 
Defendants. j 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the Supreme Court of 
the District of Columbia, at the City ofj Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled caui^e, to wit: 

1 Amended Bill of Complaint for Injunction and 

Accounting 

Filed November 6,1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
No. 58,926 Equity 

General Auto Truck Company, a body corpora^, Plaintiff, 


Harry L. Rust, George Calvert Bowie, Frederick M. 
Bradley, National Savings and Trust Company, a 
body corporate, H. L. Rust Company, a body corporate, 
Defendants. 

The General Auto Truck Company, a body corporate, and 
plaintiff herein, respectfully represents to the Court as fol¬ 
lows : 
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I. 

That plaintiff is a body corporate, duly organized and 
existing under the laws of the District of Columbia and 
files this suit in its own right. 

II. 

That the defendant, H. L. Rust Company, is a body cor¬ 
porate, duly organized and existing under the laws of the 
District of Columbia, as is also the defendant, National 
Savings and Trust Company; that defendants, Harry L. 
Rust, and George Calvert Bowie are citizens of the United 
States and residents of the District of Columbia, of lawful 
age, and are sued in their own rights and as trustees as 
hereinafter set forth; that defendant, H. L. Rust Company 
is sued in its own right and defendants Frederick M. Brad¬ 
ley and National Savings and Trust Company are sued as 
trustees as hereinafter set forth. 

2 III. 

That heretofore, to wit, April 10, 1928, the defendant, H. 
L. Rust Company, loaned to plaintiff the sum of Fifty-five 
thousand ($55,000.00) Dollars, of its own money, repre¬ 
sented by promissory notes in that amount, secured by first 
deed of trust on premises known as lot 15 in square 84, in 
the City of Washington, District of Columbia, with im¬ 
provements thereupon situated, and which said deed of 
trust named as trustees, defendants Harry L. Rust, and 
George Calvert Bowie, who then were and have since con¬ 
tinued to be and still are employees, officers, stock-holders 
and directors of the defendant, H. L. Rust Company. 

IV. 

That on to wit, January 16, 1929, the defendant, H. L. 
Rust. Company, loaned to the plaintiff, Forty-five thousand 
($45,000.00) Dollars of its own money, represented by 
promissory notes in that sum, secured by first deed of trust 
on premises known as lot 14, in square 84, in the City of 
Washington, District of Columbia, with improvements 
thereupon!situated, and which deed of trust named as trus¬ 
tees defendants, Harry L. Rust and George Calvert Bowie, 
who then were and have since remained and still are em- 
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! 

plovees, officers, stock-holders and directors of 
dant, H. L. Rust Company. 

y. 

That both said deeds of trust were in the form conven¬ 
tionally used in the District of Columbia and contained a 
provision, among others, authorizing the trustees, at the 
direction of the party secured thereby, to sel 1 ^ the said 
premises at public auction in the event of default in pay¬ 
ment of interest on the notes thereby secured, an$ to apply 
the proceeds of such sale, first to the costs of Isaid sale; 
next to the payment of the balance due on the sai<jl note and 
the balance to bo payable to the plaintiff herein, j 

3 VI. ! 

That the promissory notes evidencing the obligations set 
forth in paragraphs three and four were by direction of the 
lender, the said defendant H. L. Rust Company, tnade pay¬ 
able to the order of Pearl D. Clifford, an employee of said 
defendant Company, who was payee thereof as a “ straw 
party 7 ’ for the benefit of and as trustee for the said H. L. 
Rust Company. That said notes bore interest at six per 
cent per annum, payable semi-annually. 

VII. 

That the said defendant, Rust Company, the^i was and 
still is engaged in the lending of money of its own to own¬ 
ers of real estate in the District of Columbia, collecting 
from the borrowers, including plaintiff, fees for making 
said loans, and thereafter selling its said notes to a long 
established clientele of note purchasers, the said defendant, 
Rust Company receiving not only the commission for the 
original placing of the loan, but profits from the placing of 
fire insurance on the properties covered by said loans, in¬ 
cluding that of plaintiff, and renewal charges (|f one per 
cent when each three year term of the loan expired. 

vm. 

That the said notes of the plaintiff were by the defen¬ 
dant, Rust Company shortly after their execution and de¬ 
livery, sold to various of their note buying clientele afore- 
described. That the interest on the said real estate notes 


i;he defen- 
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so executed by plaintiff Company was regularly paid by 
plaintiff Company to defendant, H. L. Rust Company when 
and as due, in accordance with their terms, and that when 
the said notes became due, the first issue April 10, 1931, 
and the second issue, January 16, 1932, the said defendant, 
Rust Company, agreed as to both said issues of notes to 
renew same for a period of three years upon payment to 
said defendant Company of a fee of one per cent, 
4 which was done and said notes renewed, still secured 
by the original deeds of trust aforedescribed. That 
the renewal of the notes secured by deed of trust on lot 14, 
in square 84, provided for curtails at the rate of One 
Thousand ($1,000.00) Dollars every year against the prin¬ 
cipal amount of the loan. That the renewal of the notes se¬ 
cured on lot 15, in square 84, provided for no curtails 
against principal. 

That thereafter the plaintiff Company paid its interest 
installments on said notes always to the defendant, Rust 
Company. That plaintiff Company paid in the year 1931, 
the One Thousand Dollars ($1,000.00) curtail against prin¬ 
cipal on the notes secured by lot 14 in square 84 and in 
1932, paid the One thousand dollar ($1,000.00) curtail then 
due. That plaintiff Company has not paid any curtail on 
principal against this loan thereafter. That in 1933 and 
1934 plaintiff Company was somewhat in arrears on the 
taxes against both lots 14 and 15, in square 84, but during 
said period plaintiff Company regularly paid each month 
to the defendant, H. L. Rust Company, large sums of money 
averaging between Five hundred ($500.00) and One thou¬ 
sand dollars ($1,000.00) per month and averaging consid¬ 
erably in excess of the amount of interest on both said 
trusts and leaving it to the said defendant, H. L. Rust 
Company to apply said payments to plaintiff’s best ad¬ 
vantage in respect of said properties. 

X. 

That during the year 1934, to the month of August there¬ 
of, plaintiff paid to defendant, H. L. Rust Company, on 
account of said notes, the following sums: 



L. RUST, G. C. BOWIE, 

F. M. BRADLEY, ET 

Jan. 10th 

$800.00 

Feb. 10th 

800.00 

Mch. 8th 

200.00 

Mch. 10th 

800.00 

April 10th 

805.44 

April 20th 

300.00 

May 14th 

575.00 

Mav 25th 

*/ 

400.00 

June 21st 

600.00 

July 16th 

500.00 

Aug. 7 th 

500.00 


$6,280.44 I 

That the three vear extension of the Fiftv-five thousand 
dollars (55,000.00) worth of notes secured on Lot 15 in 
square 84, expired April 10, 1934; at which time plaintiff 
was in arrears for the 1933 and 1934 taxes on said lot, al¬ 
though regularly paying each and every month to the said 
defendant, R. L. Rust Company, sums of over Five hundred 
dollars ($500.00) to One Thousand Dollars ($1,0()0.00) to¬ 
ward current costs and interest on the two said properties, 
which were adjoining. That at said time and often! through¬ 
out in plaintiff’s payments on account of said ijotes, the 
said defendant Company, H. L. Rust Company, had in its 
hands an appreciable sum of accumulated money that had 
been paid it by plaintiff Company, and not, as yej, applied 
against the obligations. That at said time the j said de¬ 
fendant, H. L. Rust Company, from monies theretofore as 
aforesaid paid it by plaintiff and permitted to accumulate, 
paid to itself the sum of Five Hundred and fiftV dloilars 
($550.00) as commission for the purported extension of the 
said Fifty-five thousand dollar ($55,000.00) loan bn lot 15 
in square 84 for a period of three years from jApril 10, 
1934. That sworn statements of trustees filed }n equity 
cause of this Court, No. 57,393, have caused plaintiff to be¬ 
lieve, and it therefore avers, that said notes were inever ac¬ 
tually extended and the deducted commission nevler there¬ 
fore earned. 

XII. j 

That at the time the said Fifty-five thousand dollar 
($55,000.00) worth of notes were alleged by said defendant, 
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Rust Company, to have been extended for a period 

6 of three years from April 10, 1934, plaintiff was in 
nowise in arrears in its interest payments on cither 

said Fifty-five thousand dollar ($55,000.00) loan nor on the 
said forty-five thousand dollar ($45,000.00) loan, which lat¬ 
ter had by then, as aforesaid, been curtailed to Forty-three 
thousand dollars ($43,000.00). That at said time in April, 
1934, taxes were due on the real estate securing the two said 
lots for the years 1933 and 1934. 

XIII. 

That in August, 1934, defendant, H. L. Rust Company, 
had an accumulated fund in its hands, paid on account to it 
by the plaintiff, in the sum of Thirteen hundred sixtv-three 
dollars and Forty cents ($1363.40). That the application 
of said sum to the semi-annual interest to become due Octo¬ 
ber 10, 1934, on notes secured by lot 15 in square 84 would 
have left a balance of about Two hundred and eighty-seven 
dollars ($287.00) to become due on said interest October 
10, 1934. That after holding said fund in its hands for 
some time the said defendant Company belatedly applied 
said monies to the payment of the 1933 taxes on said real 
estate, to give greater legal pretext to the foreclosure ulti¬ 
mately had against both said parcels of real estate in 
November, 1934, then already planned by said defendant, 
H. L. Rust Company, so that said foreclosure could be said 
to be for non-payment of interest. That plaintiff’s failure 
to continue payments on account of the said notes and 
trusts after the month of August, 1934, was in nowise 
caused by plaintiff’s unwillingness or inability to pay. 
That on the contrary from August, 1934, on, plaintiff of¬ 
fered to continue regular monthly payments to the defen¬ 
dant, H. L. Rust Company, in the sum of not less than six 
hundred and fifty ($650.00) Dollars per month and that the 
said defendant, H. L. Rust Company, refused to accept 
plaintiff’s tender of such sum, which was made, and re¬ 
fused to accept from the plaintiff any further pay- 

7 ments on account unless plaintiff would pay to said 
defendant, Rust Company, each month commencing 

with September, 1934, a sum not less than Sixteen Hundred 
and Fifty ($1650.00) Dollars on account. That said defen¬ 
dant, H. L. Rust Company, in August, 1934, stated to the 
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plaintiff its intention of foreclosing against the said two 
parcels of real estate unless payment of not less than Six¬ 
teen Hundred and Fifty ($1650.00) Dollars per month were 
regularly thereafter made the Rust Company on account 
thereof, and despite that the semi-annual interest on the 
Forty-three thousand dollar ($43,000.00) loan against lot 
14 would not fall due until January, 1935, and yas in no¬ 
wise in arrears and despite further that the semi-annual 
interest on the Fifty-five thousand dollar ($55,000.00) loan 
against lot 15, if this loan was extended as stated by the de¬ 
fendant Rust Company and for which they deduced a Five 
hundred and fifty dollar ($550.00) commission j in April, 
1934, would not become due until October 10, 1934. 

XIV. 

That the two said properties of the plaintiff, hs well as 
adjoining properties for great distance around, were dur¬ 
ing the entire year of 1934 known, both to plaintiff Com¬ 
pany and to defendant, Rust Company, to be desired by the 
Federal Government for purchase; that plaintiff had its 
said two properties listed with the Federal Government for 
sale to it, from the beginning of 1934 on, which facft was well 
known to defendant, Rust Company, and further that it 
was only a question whether the Government 'Jvould buy 
these properties by private sale or by condemnation pro¬ 
ceedings, which was also well known to the said defendant 
Rust Company prior to the institution of the fjoreclosure 
proceedings hereinafter mentioned. 

XV. ! 


That on, to wit, the 6th day of November, 1934, the de¬ 
fendants, Harry L. Rust, and George Calvert Bowie, 
officers, directors and stock-holders in the said de¬ 
fendant Rust Company, and trustees undeif the deeds 


of trust securing said notes, and acting under the directions 
and instruction of the said defendant, Rust Company, and 
for its and their benefit, caused to be inserted in a daily 


newspaper in the District of Columbia notice pf sale by 
foreclosure and at auction of both the said real estate prop¬ 
erties. 
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XVI. 

That on, to wit, the 16th day of November, 1934, the said 
two parcels of real estate were by the said two trustees, 
defendants herein, sold at public auction. That no bidding 
was had at said sale other than a bid of Forty-thousand 
dollars ($40,000.00) received from Joseph T. Sherier, attor¬ 
ney for defendant Rust Company, and defendant Frederick 
M. Bradley, for lot 14 in square 84, and a bid of Forty-five 
thousand dollars ($45,000.00) received from said Joseph 
T. Sherier and defendant, National Savings and Trust 
Company for lot 15 in square 84. That the deeds from the 
defendant trustees, Harry L. Rust, and George Calvert 
Bowie, to the said properties were executed and delivered 
to the said persons named as bidders, as holding trustees 
for the noteholders. 

XVII. 

That with respect to the said auction sales, the said sell¬ 
ing trustees, defendants, George Calvert Bowie and Harry 
L. Rust, could not and did not act impartially, or with any 
regard whatsoever for protection of the equity interest or 
ownership of plaintiff in said properties. That they were 
acting solely in the interest of themselves and the defen¬ 
dant, H. L. Rust Company and its note holders, and with a 
resale already arranged, (so plaintiff is advised and be¬ 
lieves and upon such information and belief avers) to the 
Federal Government at a profit to their said Com- 
9 panv, the defendant, H. L. Rust Company, of which 
Companv defendant Harrv L. Rust was then Presi- 
dent, and a profit to themselves. 

XVIII. 

That the two said parcels of real estate were at the time 
of the foreclosure of the conservative value of One hun¬ 
dred and seventy-five thousand dollars ($175,000.00) which 
fact was also well known to all the defendants named here¬ 
in, which fact is verified by affidavits of leading Washing¬ 
ton realtors heretofore filed in Equity proceeding No. 57,393 
of this Court. 
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XIX. j 

That within, to wit, three months after the iaid fore¬ 
closure sale, the defendant, H. L. Rust Company, Concluded 
a resale of the said two parcels of real estate as a unit to 
the Federal Government, (which resale as stated was 
planned and arranged for by them before the foreclosure) 
at the price for said two properties of One hundred and ten 
thousand dollars ($110,000.00), upon which deal f^nal settle¬ 
ment and payment by the said Government was ndade April 
27, 1935, and with respect to which said sale the said de¬ 
fendant, H. L. Rust Company claims from the defendant 
Trustees, Frederick Bradley and National Savings and 
Trust Company, a commission of Thirty-four hundred dol¬ 
lars ($3400.00). Plaintiff is unable to learn whether said 
commission has actually been so paid defendant, JL L. Rust 
Company as yet but avers that it will be so paid by said 
Trustees unless they are restrained from so doing by order 
of this Court. J 

XX. | 

That at the time of said auction sale by the (defendant 
trustees, there stood against both said properties a total 
sum as follows: 

10 Lot 14 \ 

i 

Principal $43,000.00 

123 days @ $7.06 per day 868.38 
Taxes 1934 " 603.10 

Taxes 1935 first half 345.83 

: 

$44,817.31 

Lot 15 | 

Principal $55,000.00 ! 

189 days interest @ $9,041 j 

per day 1,989.02 

Taxes 1934 717.21 

Taxes 1935 first half 403.03 

$58,109.26 Total $102,926.57 



10 


GENERAL AUTO TRUCK COMPANY VS. 


That as aforestated the semi-annual interest shown as 
against lot 14, while accruing, would not have become due 
and payable until January, 1935, and the semi-annual in¬ 
terest due October 10, 1934, on Lot 15 would have been paid 
if defendants had not refused plaintiff’s tender of monthly 
payments. 

XXI. 

That the balance of the one hundred and ten thousand 
dollars ($110,000.00) received on said resale to the Govern¬ 
ment over and above the said total amount owed by plaintiff 
on said properties, represents a profit in the sum of Seven 
thousand seventy-three dollars and forty-three cents 
($7073.43). Plaintiff is advised, believes and therefore 
avers that payment for said properties was by the Federal 
Government made to the defendant holding trustees, Fred¬ 
erick Bradley and National Savings and Trust Company, 
although plaintiff does not know what disposition was by 
said trustees made of the surplus above outstanding on said 
properties, if any. 

XXII. 

That not only before the said auction sale but thereafter 
and to the time that the resale to the Government was con¬ 
cluded and settled, the said defendant, H. L. Rust Company 
controlled the trustees on the said two deeds of trust and 
the note holders and dictated the entire policy and pro¬ 
cedure with respect to said properties and their 
11 eventual foreclosure and the disposition made of 
them thereafter, and in so doing was offered for said 
two properties and could have received a rental of Nine 
hundred dollars ($900.00) per month, on a month to month 
basis, and which said properties were reasonably worth, 
but said defendant, H. L. Rust Company, and the other de¬ 
fendants herein, refused to consider any rental proposition 
on any basis, said defendant, H. L. Rust Company being 
then in negotiation with the Federal Government for the 
resale to it of said properties at a profit and commission 
to said H. L. Rust Company and to its said officers and em¬ 
ployees, the trustees on said deeds of trust, defendants, 
Harry L. Rust and George Calvert Bowie, arranged and 
planned before said foreclosure as hereinbefore stated. 


H. L. RUST, G. C. BOWIE, F. M. BRADLEY, ET A|L. 11 

That by reason of the refusal of the defendants!herein to 
entertain or accept or permit any occupancy of | said real 
estate premises after the foreclosure of said pretnises, the 
said real estate premises were idle and yielded no income 
nor use to the plaintiff (who was forced to and did vacate 
same in January, 1935), from said time in January, 1935, 
until the day of settlement with the Federal Government 
on April 27, 1935. 

XXIII. 

That if there were added to the amount standing against 
said properties at the time of foreclosure in November, 1934, 
interest and all carrying charges and taxes and penalties 
and expenses of the Government settlement unt}I the date 
of said settlement, April 27, 1935, there still remained a 
surplus in the hands of the said defendant holdiiig trustees 
of Thirty-seven hundred sixty-eight dollars and thirty-three 
cents ($3768.33), from the monies received by them upon 
resale of the two said properties to the Federal Govern¬ 
ment. I 

WHEREFORE THE PREMISES CONSIDERED, PE¬ 
TITIONER PRAYS: 

1. That process issue herein against the defendants and 
each of them, requiring them to appear herein by a 
12 day certain and answer the exigencies of [his Court. 

2. That the defendants be required to hnswer the 
interrogatories hereto appended in accordanc^ with the 
rules of the Court. [ 

3. That a preliminary injunction issue herein against 
the defendants, Frederick M. Bradley and Thle National 
Savings and Trust Company, restraining them from dis¬ 
bursing to any one, during the pendency of tins suit, the 
surplus received by them from the United States Govern¬ 
ment from the sale of the two said properties hereinabove 
described, over and above the amount of mortgages, taxes 
and interest standing against said properties at the time of 
foreclosure, as hereinabove set forth. 

4. That the plaintiff herein receive an accounting from 
all defendants in this proceeding as to monies received by 
them, or any of them, in respect of the resale bf the said 
two properties to the United States Governmenjt, over and 
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above the amount of mortgages, taxes and interest out¬ 
standing against said properties at the time of foreclosure 
as hereinabove set forth. 

5. That the plaintiff herein receive an accounting from 
the defendant, H. L. Rust Company, of the disbursement 
and application of all monies received by said defendant 
from the plaintiff in respect of the two properties herein 
complained^ of, and that upon final hearing a decree issue 
herein in favor of the plaintiff against the defendant, H. L. 
Rust Company, Harry L. Rust and George Calvert Bowie 
for the difference between the amount outstanding against 
the two said properties in mortgages, interest and taxes, 
at the timd of the foreclosure sale complained of and the 
actual value of the two said properties at the time of said 
foreclosure, according as the Court may determine their 
value, and with execution as at law. 

6. That in the alternative a decree issue upon final 
13 hearing herein against all defendants in this cause 
and in favor of the plaintiff, for a sum representing 
the difference between the amount of mortgages, interest 
and taxes outstanding against the two said properties at 
the time of the foreclosure complained of, and the actual 
amount received upon the re-sale of said properties to the 
Federal Government as hereinabove recited. 

7. That such references to the Auditor of this Court as 
may be necessary herein be allowed. 

8. And for such other and further relief as to the Court 
may seem just and proper and the exigencies of the case 
may require. 

GENERAL AUTO TRUCK COMPANY, 

I By: ALBERT G. KEEN. 

SAMUEL M BOYD 

Attorney for Plaintiff . 

District of Columbia, ss: 

Albert G. Keen, being first duly sworn, on oath deposes 
and says that he has read the foregoing and annexed 
amended bill of complaint by him on behalf of the plaintiff, 
General Auto Truck Company, a body corporate, sub¬ 
scribed, and knows the contents thereof; that he has author¬ 
ity on behalf of said plaintiff to execute and file the said 
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amended bill of complaint and that the matters ajnd things 
therein set forth he verily believes to be true. j 

ALBERT G. jKEEN 

Subscribed and sworn to before me this 5th diy of No¬ 
vember, A.D., 1935. ! 

HELEN R SASdCER 

(Seal) Notary Public D. C. 

14 Interrogatories to be Answered by Defendants 

in Accordance with Equity Rule Number 54 

******* 

1. When did you first know that the Federal Government 
was interested in purchasing Lots 14 and 15 in Square 84, 
Washington, District of Columbia, and what was the source 
of your information? 

Answer: 

2. When did you first contact anyone with respect to the 
purchase of the aforesaid properties by the Federal Gov¬ 
ernment and what is the name and Department of the in¬ 
dividual whom you first contacted in respect thereto? 

Answer: 

3. When, if at all, did the owners of the notes secured on 
Lot 15 in Square 84 sign authorization for extension of 
these notes for three years from April 10, 1934, and when, 

if at all did vou make known to such owners of the notes 

•/ 

that they had been extended for a three year period from 
said date of April 10, 1934? 

Answer: 

4. What are the names and addresses of the tfjen holders 
of these notes, and in what amounts were they! then held 
by these parties, or Companies? 

Answer: j 

5. When did you receive instruction tj> foreclose 

15 on Lots 14 and 15 in Square 84, and state the names 
of the individuals who gave you this instruction? 

Answer: 
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6. Did you receive this instruction in written form from 
any of these individuals, and if so, under what date and 
from whom as to each of said two properties? 

Answer: 

7. Who actually received the check from the Federal 
Government in payment for these properties? 

Answer: 

8. What was the amount of the check received from the 
Federal Government and exactly what disposition, item by 
item, was made of the same? 

Answer: 

9. With relation to this please state the amount paid to 
each person or Company in Distribution? 

Answer: 

Note: Defendants Harry L. Rust, George Calvert Bowie, 
H. L. Rust Company will please answer interrogatories one 
to nine inclusive. 

Defendants National Savings and Trust Company and 
Frederick M. Bradley will please answer all interrogatories 
save 3, 4, 5 and 6. 


16 Motion to Dismiss Amended Bill 

Filed November 26 1935 

******** 

Come now the defendants in the above entitled cause and 
move the Court to dismiss the amended bill of complaint, 
filed herein, and for ground of said motion, say: 

1. The amended bill of complaint is not different in sub¬ 
stance from the original bill which was dismissed on motion 
of the defendants on the ground that it did not state a cause 
of action. 

2. The allegations of the amended bill are vague, indef¬ 
inite and uncertain in that: The terms of the deed of trust 
under which the trustees, Rust and Bowie, made the sale 
complained of are not alleged in the bill; no allegation of 
fact is contained in the bill showing any violation by the 
trustees, Rust and Bowie, of any of the terms of the deed 
of trust or of any duty, legal or otherwise, resting upon 
them in connection with the foreclosure proceeding; no al- 
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legation of fact is contained in the bill as to any act or 
tiling wrongfully or fraudulently done or omitted by the 
trustees in the conduct of the foreclosure proceeding; and 
there is no allegation of fact in the bill to the effect that the 
trustees named in the deed of trust had any direct interest 
in the indebtedness secured by the deed of trust or in the 
ownership of the property after the foreclosure sale. 

3. The amended bill shows on its face that the plaintiff 
was in default in the payment of curtail, interest taxes 
at the date of the foreclosure sale; and no extension of time 
is alleged to have been given by the parties secured or the 
trustees for the payment by the plaintiff of such defaults. 

4. There are no allegations in the amended bill showing 
that plaintiff did not know at the time of securing the loan 

that the money advanced to it was the money of the 
17 H. L. Rust Company, nor is it alleged that) plaintiff 
did not at the time aforesaid know that the defen¬ 
dants, Rust and Bowie, were officers of the H. L. Bust Com¬ 
pany. With full knowledge of all the facts plaintiff agreed 
that said defendants should act as trustees under the deed 
of trust. 

5. The amended bill shows that the plaintiff has been 
guilty of laches in that no action was taken by it tf) prevent 
the foreclosure sale or to set aside the same until after the 
rights of an innocent third party had become fixed by a 
purchase of the real estate involved. 

6. The bill shows on its face that if the plainjiff is en¬ 
titled to any relief, it has a plain, adequate and'complete 
remedy at law. 

7. The bill is without equity. j 

LECKIE & SHERIER, 1 
Bv JOSEPH T. SHERIER 
MINOR, GATLEY & URURY 
Bv ARTHUR P DRUlj&Y 
HENRY P. BLAIR 


Order Dismissing Amended Bill 

Filed Januarv 30 1936 
* 

# * # * if * # I * 


Upon consideration of the motion of the defendants to 
dismiss the amended bill of complaint filed herein and after 
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GENERAL AUTO TRUCK COMPANY VS. 


argument by counsel for the respective parties, it is by the 
Court this 30th day of January, 1936, 

ADJUDGED, ORDERED, and DECREED, that said 
motion is hereby granted and said amended bill of com¬ 
plaint dismissed; the plaintiff electing to stand upon 
18 his amended bill. 

JESSE C ADKINS 

Justice 


From the foregoing decree the plaintiff notes an appeal 
to the United States Court of Appeals for the District of 
Columbia, and the Court hereby fixes the bond on appeal at 
$100.00 or a cash deposit of $50.00 in lieu thereof. 


JESSE C ADKINS 

Justice 


Memorandum 


FEBRUARY 17—1936. 

$50 deposited in lieu of bond on appeal. 


Assignment of Errors 

Filed February 29 1936 
# * # * * 


The Court erred as follows: 

1. In sustaining the motions of all defendants to dismiss 
plaintiff’s amended Bill of Complaint, and in issuing a de¬ 
cree sustaining said motions over plaintiff’s objection and 
exception. 

SAMUEL M BOYD 

Attorney for Plaintiff. 

Service of the above assignment of errors and Designa¬ 
tion of Record acknowledged this 29th day of February, 
1936. 

LECKIE & SHERIER 
BY: Joseph Sherier 

HENRY P BLAIR 

B B 

MINOR, GATLEY & DRURY, 
BY: Arthur Drury 

B 


Attorneys for Defendants. 
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H. L. RUST, G. C. BOWIE, F. M. BRADLEY, ET ALj. 

19 Designation of Record j 

Filed February 29 1936 

# # # o 

Now comes General Auto Truck Company, a body cor¬ 
porate, the appellant in the above entitled cause, and desig¬ 
nates the parts of the record which it desires to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the question raised on ap¬ 
peal, namely: 

1. The Amended Bill of Complaint of plaintiff. ! 

2. The Motions of all defendants to dismiss plaintiff’s 
amended Bill of Complaint. 

3. The decree of the Court, sustaining all saicjl motions 
to dismiss. 

4. Plaintiff’s exception to said decree, and appeal noted 
and cost bond fixed. 

5. Appeal bond filed and approved. 

6. Assignment of errors. 

7. Copy of this designation of record. 

SAMUEL M BOYi 

Attorney for\ Plaintiff. 

20 Supreme Court of the District of Columbia 

United States of America, | 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 19, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 58926 in Equity, whereip General 
Auto Truck Company, a body corporate, is Pla|intiff and 
Harry L. Rust, et al., are Defendants, as the sande remains 
upon the files and of record in said Court. 


18 GENERAL AUTO TRUCK COMPANY VS. H. L. RUST ET AL. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of April, 1936. 

FRANK E. CUNNINGHAM, 

Clerk, 

(Seal) By CHAS. B. COFLIN, 

Ass’t Clerk. 

Endorsed on cover. District of Columbia Supreme Court. 
No. 6707. General Auto Truck Company, a body corporate, 
Appellant, vs. Harry L. Rust, George Calvert Bowie, Fred¬ 
erick M. Bradley, et al. United States Court of Appeals 
for the District of Columbia. Filed Apr. 28, 1936. Moncure 
Burke, Clerk. 
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IN THE I 
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Untteb States Court ot Appeals; 

FOK THE DISTRICT OF COLUMBIA. 
October Term, 1936. | 

No. 6707. j 

General Auto Truck Company, a Body Corporate, 

Appellant , j 

v. 

Harry L. Rust, George Calvert Bowie, Frederick M. 
Bradley, National Savings and Trust} Company, 
a Body Corporate, H. L. Rust Company’, a Body 
Corporate. j 

BRIEF OF APPELLANT, j 
PRELIMINARY. | 

i 

In this brief parties to this appeal will be referred 
to as plaintiff and defendants. 

STATEMENT OF CASE. 

This is an appeal from a decree in an action in equity 
sustaining motions of all defendants in tips proceed¬ 
ing to dismiss the plaintiff’s amended Bill of Com¬ 
plaint. The cause therefore comes before! this Court 
solely upon the pleadings. 
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Because the transcript of record tiled in this cause 
sets forth the facts in extenso, counsel will not elaborate 
upon them here, beyond saying that as showm on Page 
2 of the record, defendant, H. L. Rust Company in 
April, 1928, loaned to the plaintiff $55,000.00 on one 
valuable piece of improved real estate in the District 
of Columbia and in January, 1929, loaned $45,000.00 on 
another adjoining property, the notes evidencing the 
obligations being secured by first deeds of trust in each 
instance; in which deeds of trust defendants Harry L. 
Rust and George Calvert Bowie, who then were and 
still are employees, officers, stockholders and directors 
of the defendant, H. L. Rust Company, were named as 
trustees. By stipulation that defendant, Harry L. Rust 
is and was President and defendant, George Calvert 
Bowie is and was Secretary of defendant, H. L. Rust 
Company, and said two defendants were at the times 
mentioned in the amended Bill, the owners of the ma¬ 
jority of the capital stock of that Company. That the 
Deeds of Trust mentioned in the Amended Bill con¬ 
tained provisions authorizing the trustees at the direc¬ 
tion of the parties secured to sell the premises at public 
auction in the event of default in the payment of in¬ 
terest or principal on the notes secured or in the event 
of default in the payment of taxes upon the premises 
mentioned in the trust. 

That the trust notes were of three years duration and 
at their expiration were renewed by defendant, H. L. 
Rust Company under an arrangement providing for 
$1,000.00 yearly curtail of principal on the notes se¬ 
cured by deed of trust on Lot 14, in Square 84, and no 
curtail of principal on the notes secured on Lot 15, in 
Square 84. 
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i 

That the plaintiff always made its payments to de¬ 
fendant, H. L. Rust Company, in monthly installments 
(although interest was due semi-annually) relying 
upon that Company to apply said payments to plain¬ 
tiffs best advantage. 

That during the year 1934 from January up to the 
month of August, plaintiff had paid defendant, H. L. 
Rust Company on account of both notes, the tt)tal sum 
of $6280.44 in regular monthly payments. The notes 
on Lot 15 in Square 84 expired April 10, 1934, knd were 
at that time renewed by the defendant, H. L. Rust 
Company for an additional three years, at k charge 
to the plaintiff of $550.00, at a time when plaintiff was 
in arrears for the 1933 and 1934 taxes on said lot, but 
was regularly paying each month to the defendant, 
H. L. Rust Company, large sums of money averaging 
between $500.00 and $1,000.00 per month, which were 
considerably in excess of the amount of interest and 
current taxes on both said trusts. 


That in August, 1934 (R. 6), defendant, Hj. L. Rust 
Company, had an accumulated fund in its h<jmds paid 
on account to it by the plaintiff, in the sum ofj $1363.40. 
That the application of said sums to the seipi-annual 
interest that would have become due Octobef 10, 1934, 
on the notes secured on Lot 15, in Square 34, would 
have left a balance of about $287.00 to become due on 


said interest on the semi-annual payment datp of Octo¬ 
ber 10, 1934. | 

That after holding said fund in its hands for some 
time the said defendant Rust Company belatedly ap¬ 
plied said monies to the payment of the 1932> taxes on 
said real estate, to give greater legal pretext to the 
foreclosure ultimately had against both said parcels of 
real estate in November, 1934, then alreadjy planned 
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by said defendant, H. L. Rust Company, so that said 
foreclosure could be said to be for non-payment of in¬ 
terest. That plaintiffs failure to continue payments 
on account of the said notes and trusts after the month 
of August, 1934, was in nowise caused by plaintiff’s un¬ 
willingness or inability to pay. That on the contrary 
from August, 1934, on, plaintiff offered to continue 
regular monthly payments to the defendant, H. L. Rust 
Company, in the sum of not less than six hundred and 
fifty ($650.00) Dollars per month and that the said 
defendant, H. L. Rust Company, refused to accept 
plaintiff’s tender of such sum, which was made, and 
refused to accept from the plaintiff any further pay¬ 
ments on account unless plaintiff would pay to said 
defendant, Rust Company, each month commencing 
with September, 1934, a sum not less than Sixteen Hun¬ 
dred and Fifty ($1650) dollars on account. That said 
defendant, H. L. Rust Company, in August, 1934, 
stated to the plaintiff its intention of foreclosing 
against the said two parcels of real estate unless pay¬ 
ment of not less than Sixteen Hundred and Fifty 
($1650) Dollars per month were regularly thereafter 
made the Rust Company on account thereof, and de¬ 
spite that the semi-annual interest on the Forty-three 
thousand dollars ($43,000.00) loan against lot 14 would 
not fall due until January, 1935, and was in nowise in 
arrears; and despite further that the semi-annual in¬ 
terest on the Fifty-five thousand dollar ($55,000.00) 
loan against lot 15, would not become due until Oc¬ 
tober 10, 1934. 

That the two said properties of the plaintiff, as well 
as adjoining properties for great distance around, 
were during the entire year of 1934 known, both to 
plaintiff Company and to defendant, Rust Company, to 



be desired by the Federal Government for Purchase 
in connection with an authorized Federal project; that 
plaintiff had its said two properties listed with the 
Federal Government for sale to it, from the beginning 
of 1934 on, which fact was well known to defendant, 
Rust Company, and further that it was only a Question 
whether the Government would buy these properties by 
private sale or by condemnation proceeding^, which 
was also well known to the said defendant Rijst Com¬ 
pany prior to the institution of the foreclosure pro¬ 
ceedings hereinafter mentioned. 

That on, to wit, the 6th day of November, ±934, the 
defendants, Harry L. Rust, and George Calvert Bowie, 
officers, directors and stockholders in the saijd defen¬ 
dant Rust Company, and trustees under the deeds of 
trust securing said notes, and acting under the direc¬ 
tions and instruction of the said defendant, Rust 
Company, and for its and their benefit, causbd to be 
inserted in a daily newspaper in the Districjt of Co¬ 
lumbia notice of sale by foreclosure and at auction of 
both the said real estate properties. | 

That on, to wit, the 16th day of November, JL934, the 
said two parcels of real estate were by the said two 
trustees, defendants herein sold at public action. That 
no bidding was had at said sale other than a bid of 
Forty thousand dollars ($40,000.00) received from Jo¬ 
seph T. Sherier, attorney for defendant Riist Com¬ 
pany, and defendant Frederick M. Bradley, f^)r lot 14 
in square 84, and a bid of Forty-five thousand dollars 
($45,000.00) received from said Joseph T. Sherier and 
defendant, National Savings and Trust Company for 
lot 15 in square 84. That the deeds from t^ie defen¬ 
dant trustees, Harry L. Rust, and George Calvert 
Bowie, to the said properties were executed and de- 
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livered to the said persons named as bidders, as hold¬ 
ing trustees for the noteholders. 

That with respect to the said auction sales, the said 
selling trustees, defendants, George Calvert Bowie and 
Harry L. Rust, could not and did not act impartially, 
or with any regard whatsoever for protection of the 
equity interest or ownership of plaintiff in said prop¬ 
erties. That they were acting solely in the interest 
of themselves and the defendant, H. L. Rust Company 
and its note holders, and with a resale already ar¬ 
ranged, (so plaintiff is advised and believes and upon 
such information and belief avers) to the Federal Gov¬ 
ernment at a profit to their said Company, the defen¬ 
dant, H. L. Rust Company, of which Company defen¬ 
dant, Harry L. Rust was then President, and a profit 
to themselves. 

That the two said parcels of real estate were at the 
time of the foreclosure of the conservative value of 
One Hundred and seventy-five thousand dollars ($175,- 
000.00) which fact was also well known to all the de¬ 
fendants named herein, which fact is verified by affi¬ 
davits of leading Washington realtors heretofore filed 
in Equity proceeding No. 57,393 of this Court. 

That within, to wit, three months after the said fore¬ 
closure sale, the defendant, H. L. Rust Company, con¬ 
cluded a resale of the said two parcels of real estate 
as a unit to the Federal Government, (which resale as 
stated whs planned and arranged for by them before 
the foreclosure) at the price for said two properties of 
One hundred and ten thousand dollars ($110,000.00), 
upon which deal final settlement and payment by the 
said Government was made April 27, 1935, and with 
respect to which said sale the said defendant, H. L. 
Rust Company claims from the defendant Trustees, 
Frederick Bradley and National Savings and Trust 



Company, a commission of Thirty-four hundred dol¬ 
lars ($3400.00). Plaintiff is unable to learn (whether 
said commission has actually been so paid dejfendant, 
H. L. Rust Company as yet but avers that it vfill be so 
paid by said Trustees unless they are restrained from 
so doing by order of this Court. j 

That the balance of the one hundred and tpn thou¬ 
sand dollars ($110,000.00) received on said Resale to 
the Government over and above the said total 1 amount 
owed by plaintiff on said properties, represents a profit 
in the sum of seven thousand seventy-three dollars 
and forty-three cents ($7073.43). Plaintiff isjadvised, 
believes and therefore avers that payment jfor said 
properties was by the Federal Government |made to 
the defendant holding trustees, Frederick Bradley and 
National Savings and Trust Company, although plain¬ 
tiff does not know what disposition was by said trus¬ 
tees made of the surplus above outstanding indebted¬ 
ness on said properties. 

That not only before the said auction sale t}ut there¬ 
after and to the time that the resale to the Government 
was concluded and settled, the said defendant, H. L. 
Rust Company controlled the trustees on the said two 
deeds of trust and the noteholders and dictated the en¬ 
tire policy and procedure with respect to said proper¬ 
ties and their eventual foreclosure. 

ASSIGNMENT OF ERRORS. 

Appellant assigns error by the Trial Court in the 
following particulars. 

1. In sustaining the motions of all defendants, dis¬ 
missing plaintiff’s amended bill of complaint and in 
issuing a decree sustaining said motions o^er plain, 
tiff’s objection and exception, duly allowed. | 
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ARGUMENT. 

In support of the assignment of errors hereby re¬ 
lied upon, it is respectfully submitted: 

The personal interest of defendants, Harry L. Rust 
and George Calvert Bowie, trustees under the deeds of 
trust rendered the auction sales complained of utterly 
invalid. These trustees as employees and stockhold¬ 
ers of defendant, Rust Company, original lender of the 
money, had a personal, direct, pecuniary interest in 
divesting the plaintiff of title to this real estate in 
order to effect a re-sale to the Federal Government, 
involving a $3400.00 commission to defendant Rust 
Company, which as alleged (R. 8) was already 
planned and arranged by them prior to the auction 
sale. This Court has repeatedly affirmed the doc¬ 
trine of invalidity of an auction sale under a deed of 
trust where the trustees have a pecuniary or even less 
important interest in the outcome. 

In the case of Holman v. Ryon , 61 Appeals, D. C., 
10, a husband was one of two trustees named in a deed 
of trust, securing payment of a promissory note exe¬ 
cuted bv'the owner of the property, and which note 
was owned by the wife of the said trustee. Upon de¬ 
fault in the payment of the note, the two trustees fore¬ 
closed upon the real estate and it was bought in at the 
foreclosure sale by the said wife of the one trustee. 
The Court of Appeals in reversing the lower Court, 
held that while the foreclosure sale could not be set 
aside in such manner as to impair the property rights 
of a lending company which had loaned money on the 
real estate after the foreclosure and before plaintiff 
filed her suit, that nevertheless the sale was invalid in¬ 
sofar as it affected the trustees and the owner of the 



note who bought the property in, and that the plaintiff 
was entitled to an accounting in equity for coinages 
based upon the actual value of plaintiff’s property at 
the time of sale, plaintiff to have execution as I at law. 
It will be noted that this is in part the relief J prayed 
in the present Amended Bill of Complaint. Thje Court 
in that case said: | 

“A trustee named in a deed of trust to Secure a 
loan sustains a fiduciary relationship to the debtor 
as well as to the creditor. * * * A (trustee, 
therefore, should scrupulously avoid placing him¬ 
self in a position where his interests mi^ht con¬ 
flict with the interests of those whom hj repre¬ 
sents.” 

Again in the case of Spruill v. Ballard , 61 Appeals, 
D. C., 112, the Court in considering the oblige,tions of 
trustees under deeds of trust in the District o^ Colum¬ 
bia in respect of foreclosure, said: 

4 4 The trustee in a deed of trust derives his 
power from that instrument, which is likewise the 
measure of his obligation, and provides :he rem¬ 
edies for its own enforcement, and the law re¬ 
quires of a trustee in such circumstances that he 
act fairly toward both parties and in the best in¬ 
terest of each and not for the exclusive benefit of 
either, because after he has acted, the rigjht of re¬ 
demption is lost. Certainly it would be inconsis¬ 
tent that he should act in the character of vendor 
and beneficiary of the trust, for the two characters 
involve different obligations and should not be 
held by the same person. In the case of a mort¬ 
gage the right of foreclosure embraces the re¬ 
ciprocal right to redeem, as well as the obligation 
to apply to a court of equity to carry out its terms, 
and consequently it has been held, and we think 
correctly, that, where a deed is executed by a 
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debtor conveying land to his creditor and consti¬ 
tuting the creditor trustee to sell the land and 
apply the proceeds to the payment of the debt 
due to himself, the deed, without regard to its 
form, should be regarded as a mortgage in which 
the trustee is without authority, except by resort¬ 
ing to a court of equity, to sell the property and 
bar the rights of the debtor.” * * * 

4 ‘The practice of securing money by deed of 
trust on real estate is the nearly universal method 

m/ 

in effect in the District of Columbia. The ease 
and facility of foreclosure under it commends it 
over the more cumbersome form of mortgage 
which must be foreclosed in Court, but this very 
fact imposes upon Courts the duty of scrutinizing 
all sales had under it which are questioned, and 
of setting those aside in which fraud or overreach¬ 
ing has been practiced by the trustee.” 

“The same conditions which will avoid the sale 
when made should, we think, defeat the right to 
make it.” 

This was a case where a real estate agent loaned 
money on real estate to the owner thereof, taking from 
the owner a note representing the obligation, secured 
by a deed of trust naming himself, the real lender of 
the money, as trustee. The note was made payable to 
a “straw” party. Thereafter upon default in pay¬ 
ment of the obligation, the property was foreclosed 
upon and was purchased at the foreclosure by another 
person acting as a “straw” for the original lender of 
the money. The Court, again reversing the Supreme 
Court, held that the bill was not without equity and 
that the plaintiff was entitled, if the allegations of the 
bill were true, to the relief sought. 

The instant plaintiff does not have to rest its case 
solely upon the incapacity of these defendant trustees 
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to have conducted a valid auction sale. Th^re are 
other factors alleged in this case, which contribute to 
the general right of relief, but which standing alone 
would undoubtedly entitle the plaintiff to th^ favor¬ 
able consideration of this Court. The disparity be¬ 
tween the actual value of the properties,—$17^,000.00 
—and the amount for which they were sold at foreclo¬ 
sure with only the one bidder, $85,000.00, certainly 
constitutes that “gross disparity” which thi^ Court 
has alleged must exist to constitute disparity of price 
at auction of itself grounds for equitable relief. 

The fact that the plaintiff relied upon the Rust 
Company over a period of years in making ijts large 
monthly payments on account to apply those payments 
to plaintiff’s best interest, and that the surplus of such 
payments in the hands of the Rust Company in August, 
1934, was sufficient within a couple of hundred dollars 
to pay the October semi-annual installment of | interest 
on the one property, and that this money was tjelatedly 
applied by the Rust Company to taxes, aftelr it had 
refused to accept further monthly payments ifrom the 
plaintiff, certainly is of itself significant. The con¬ 
duct of the Rust Company in refusing further monthly 
payments after August is the only reason there was 
even a $287.00 arrearage on the October interest on 
this property. The $650.00 per month tendered by 
plaintiff in September and October would on I the con¬ 
trary have created a surplus over interest. 

It is significant that the semi-annual installment of 
interest on the other property was not even dde at the 
time of foreclosure and no arrearage of interest ex¬ 
isted on that property. The foreclosure of that prop¬ 
erty was held under the pretext of arrearage of taxes 
and curtail. The Rust Company had collectedi in April, 
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1934, four months before it refused to accept further 
monthly installments from the plaintiff company, a 
commission of $550.00 for the purported extension for 
three ye<irs of the notes secured on Lot 15, in Square 
84. No increased arrearage of taxes accrued during 
said four months. 

It would certainly seem a ground of relief that could 
stand on its own feet without all the other concurring 
factors invalidating this sale, that the allegations of 
the amended bill of complaint stated these auction sales 
to have been made under a pre-arranged plan of the de¬ 
fendant, Rust Company, and its defendant officers, the 
trustees Rust and Bowie, to divest the plaintiff of title 
for the purpose of re-selling to the Government to the 
financial profit of said defendants, Bowie, Rust and 
Rust Company. 

The plaintiff concedes that it has no cause of action, 
nor does it seek any, against the Federal Government 
with respect to the acquisition of these properties by 
the government; and that the plaintiff’s sole relief must 
be for the difference between the value of the proper¬ 
ties at the time of the auction and the amount plaintiff 
owed against them at that time, as set up in the 
Amended Bill of Complaint, or alternatively for the dif¬ 
ference between the amount paid by the Federal Gov¬ 
ernment at re-sale and the amount plaintiff owed upon 
the properties. 

Plaintiff’s right to such an accounting in equity in 
such a case as this is shown in the aforecited case of 
Holman v. Ryon, 61 Appeals, D. C., 10. 

It is felt the plaintiff is also entitled to the injunctive 
relief prayed against the defendant trustees who con¬ 
veyed these two properties to the Federal Government 
and who received payment therefor from the Federal 
Government. 
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Against any contention of defendants that plaintiff 
is barred from relief by laches, the court’s attention is 
invited to the fact that there was a lapse of but seven 
months from the time of the auction sale, including 
necessary delay incident to negotiation in attempt to 
effect settlement, until plaintiff filed its suit. 

It is fundamental that the application of t)he Doc¬ 
trine of Laches is within the discretion of the Court, 
subject to the conditions of the particular case. The 
instances in which the Doctrine of Laches tfas been 
supported by the various Courts are always where 
changed conditions existing over a considerable period 
of time have rendered it inequitable for the Iplaintiff 
to come in and ask years later what he might fyave had 
a right to ask before. It is respectfully sibmitted 
that no such condition exists in this case. 

As was said in the case of Twin-Lick Oil Company v. 
Marbury, 91 U. S. 587: 

“The fluctuating character and valuej of this 
class of property is remarkably illustrated in the 
history of the production of mineral oil frcpm wells. 
Property worth thousands to-day is wort![ nothing 
tomorrow; and that which would to-day| sell for 
$1,000.00 as its fair value, may, by the| natural 
changes of a week or the energy and courage of 
desperate enterprise, in the same time be made to 
yield that much every day. The injustice, there¬ 
fore, is obvious of permitting one holding me right 
to assert an ownership in such property to volun¬ 
tarily await the event, and then decide, when the 
danger which is over has been at the risk of an¬ 
other, to come in and share the profit. 

“While a much longer time might be allowed to 
assert this right in regard to real estate whose 
value is fixed, on which no outlay is made for im¬ 
provement, and but little change in value, the class 
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of property here considered, subject to the most 
rapid, frequent and violent fluctuation in the value 
of anything known as property, requires prompt 
action in all who hold an option whether they will 
share its risks or stand clear of them.” 

It will be observed that this case draws the definite 
distinction in point of time where laches are applicable 
between a security that is subject to extreme and sud¬ 
den fluctuation in value, and real estate , which is the 
subject of our present suit. In the Twin-Lick case 
four years elapsed after the foreclosure and before 
the suit was filed; and during that four years, as the 
evidence showed, the value of the security increased 
greatly in price. The Court found this was due to the 
energy and industry of the director who bought it in, 
and to certain fortunate eventualities that occurred. 
The security was worth no more at the time it was fore¬ 
closed upon than the amount of the debt; in fact not as 
much. In the instant case, the foreclosure was had 
November 16, 1934. No mention is made in the Bill, 
nor thought to be needed, of the several months before 
suit was filed during which negotiations were attempted 
for an amicable settlement. Suit was filed in June, 
1935. No attempt is made by this suit to affect the 
rights of the Federal Government, which bought the 
property during the interval. No attempt is made in 
this suit, as was made in the Twin-Lick suit, to pro¬ 
cure a return of the security itself, the real estate. It 
is realized that that is impossible. No attempt is here¬ 
in made to procure an accounting based on any appre¬ 
ciated value of the security after the time of foreclo¬ 
sure. This plaintiff by its Bill specifically prays that 
the accounting be for the value of the property at the 
time of the foreclosure. Certainly the Twin-Lick case 
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by all its language in the light of the facts |therein 
stated definitely bars any contention of laches by these 
defendants. 

It will further be noted, against the defense of laches 
interposed, that in the Helman v. Ryan case, ^here a 
period of a year and one-half had elapsed fijom the 
time of foreclosure to the time of the filing of plain¬ 
tiff’s bill, the Court overruled the defense of laches. 

CONCLUSION. 

The allegations of plaintiff’s amended Bill of Com¬ 
plaint bring this cause squarely within the category of 
cases where this Court has repeatedly ruled entitle¬ 
ment of relief in equity. It is therefore submitted that 
the decree of the lower Court should be reversed and 
the cause remanded. 

Respectfully submitted, 

Samuel M. Boyd, 

Attorney for Plaintiff . 
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This case is before this court upon an appeal from 
the District Court of the United States for the District 
of Columbia to review the judgment of that court in 
dismissing, upon motion, an amended bill ](n equity- 
seeking to recover the difference between the amount 
of indebtedness existing against certain real estate 
which was sold under foreclosure of first deeds of trust 





2 


and the amount which it was claimed the purchasers at 
such foreclosure sale subsequently received on a sale 
which they made of the properties. 

STATEMENT OF THE CASE. 

The facts stated in the amended bill are as follows: 

The General Auto Truck Company, the appellant, on 
April 10, 1928, borrowed from the appellee, H. L. Rust 
Company, a corporation, the sum of $55,000.00 for 
which it gave its promissory notes totalling said sum, 
payable three years after date, with interest at six 
per cent per annum, payable semi-annually, and to se¬ 
cure the repayment of said indebtedness executed and 
delivered a first deed of trust on lot 15 in Square 84, in 
the District of Columbia. The trustees named in the 
trust were the appellees, Harry L. Rust and George 
Calvert Bowfie, officers and stockholders of the H. L. 
Rust Company (R., p. 2, par. 3). 

The deed of trust was the conventional form used in 
the District of Columbia and, among other things, au¬ 
thorized the trustees therein named to sell at public 
auction the property upon which the trust was secured, 
upon the request of the owner of the indebtedness, in 
the event there was a default in the payment of inter¬ 
est due on said indebtedness, the proceeds of sale to be 
applied to the costs of such sale and to the payment of 
the balance due on said indebtedness (R., p. 3, par. 5). 

By stipulation entered into in the record below, but 
through inadvertence omitted from the printed record 
filed herein although admitted and referred to in appel¬ 
lant’s brief (p. 2) it is further established in the rec¬ 
ord that said deed of trust provided for sale by the 
trustees at the direction of the owners of the indebted- 



ness in the event default was made in the payment of 
the principal of said indebtedness, or interest Ihereon, 
or in the payment of taxes due upon the property de¬ 
scribed in the trusts. j 

The amended bill further alleges that on Janjiary 16, 
1929, the General Auto Truck Company borrowbd from 
the H. L. Rust Company the further sum of $45,000.00 
and secured the repayment of this amount by living a 
first deed of trust on lot 14 in said Square £4. The 
trustees named in the deed of trust and the provisions 
thereof were the same as heretofore stated With re¬ 
spect to the loan on lot 15 (R., p. 2-3, pars. 4-5). 

The H. L. Rust Company is engaged in the pusiness 
of lending money secured by first deeds of trust on real 
estate and thereafter selling the notes (R., p. 3, par. 7) 
and the notes of the appellant secured by the t\Vo deeds 
of trust above referred to were in fact sold by tjhe H. L. 
Rust Company shortly after the loans were njiade (R. 
p. 3, par. 8) and there is no claim made by dppellant 
that at any time thereafter the H. L. Rust Gompany 
was the owner of any part of the indebtedness secured 
by these trusts. The notes were not payable to the 
Rust Company but to a straw payee (R., p. 3). 

The loan of $55,000.00 secured on lot 15 became due 
and payable April 10, 1931, and it was agreed through 
the H. L. Rust Company that the time for payment of 
the principal should be extended for a further period of 
three years, the terms of the original deed ol! trust to 
remain in full force and effect, and interest t<|> be paid 
semi-annually as originally provided (R. p. 4). 

The loan for $45,000.00 secured on lot 14 became due 
and payable January 16, 1932, and it wasi likewise 
agreed through the H. L. Rust Company thatjthis loan 
should be extended for an additional period of three 
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years with interest payable semi-annually, but a curtail 
of $1,000.00 was to be paid each year on the principal 
of this indebtedness; otherwise the terms and provi¬ 
sions of the notes and deed of trust remaining in full 
force and effect (R., p. 4). 

The appellant paid the interest on both loans and 
paid the curtail due for 1931 and 1932 (R., p. 4) but in 

1933 and 1934 was apparently in financial difficulties 
and was in arrears in the payment of taxes on both of 
the above mentioned lots (R., p. 4) and started making 
monthly payments to the H. L. Rust Company to be 
applied in connection with the indebtednesses. 

The $55,000.00 secured on lot 15 became due and pay¬ 
able again April 10, 1934, at which time the appellant 
was in arrears in the payment of taxes for 1933 and 

1934 (R. p. 5), although it was making some payments 
to the Rust Company to be applied to current costs and 
interest on both loans. Whether or not there was a 
further Extension of the time for the payment of this 
indebtedness is not clear from the record (R. pp. 5, 6) 
but in any event the taxes on the property for 1933 and 
1934 remained due and unpaid (R., pj 6). 

In August, 1934, the H. L. Rust Company had in its 
hands the sum of $1363.40 representing the monthly 
payments made by appellant which it might have ap¬ 
plied on account of the semi-annual instalment of in¬ 
terest which would become due on the $55,000.00 loan 
on October 1, 1934, leaving only a balance of $287.00 to 
be paid, but, instead of doing that the Rust Company 
“belatedly” applied this money to the payment of the 
1933 taxes on the property so as to give “greater legal 
pretext” for the foreclosure ultimately had (R., p. 6). 
Just how the payment of overdue taxes instead of pay¬ 
ing interest in advance gave any “greater legal pre¬ 
text” for a foreclosure when the deeds of trust specifi- 
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cally gave the right to foreclose for nonpayment of 
either interest or taxes, is not explained in the amended . 

bill. j 

The amended bill further alleges that appellant made 
no monthly payments after August, 1934, bedause at 
that time it offered to pay not less than $650.00 per 
month and was advised by the Rust Company that 
such payments were not acceptable and that u|nless at 
least $1,650.00 was paid each month there woiild have 
to be a sale (R. p. 6-7). The Rust Company ljnew, as 
well as appellant, that the United States government 
desired to purchase this property and that if it could 
not be purchased there would be condemnation pro- 
seedings (R., p. 7). 

The amended bill further avers that on November 6, 
1934, (which was three months after the appellant had 
been given an opportunity to bring its indebtedness up 
to date, as alleged in the last paragraph, and without 
any payments having been made by appellant during 
that time) the trustees named in the deeds of trust be¬ 
gan advertising the properties for sale pursuant to the 
terms of such trusts (R., p. 7) and on Novejmber 16, 
1934, the trustees sold both properties at public auc¬ 
tion. Lot 14 was sold to Joseph T. Sherier anc. Freder¬ 
ick M. Bradley as trustees for the noteholders , for 
$40,000.00, and lot 15 was sold to Joseph T. Sherier 
and the National Savings and Trust Company, as trus¬ 
tees for the noteholders , for $45,000.00 and the trustees 
under the deeds of trust executed deeds conveying the 
properties accordingly (R., p. 8, par. 16). [The two 
properties are claimed by appellant to tye worth 
$175,000.00 (R., p. 8, par. 18). J 

The amended bill then sets up that the trustees 
named in the deeds of trust, the appellees, parry L. 
Rust and George Calvert Bowie, did not aft impar- 
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tially in respect to said auction sales, and did not act 
with any regard to the protection of the equity of ap¬ 
pellant (R., p. 8, par. 17) but instead acted in their own 
interest and that of the H. L. Rust Company and of the 
noteholders, and, according to the information and be¬ 
lief of appellant, acted with a resale to the government 
already arranged; and three months after such fore¬ 
closure the H. L. Rust Company concluded a sale of 
the properties to the government for $110,000.00 and 
claimed a commission for making such sale (R., p. 9). 

At the time of the foreclosure sales, the amended bill 
avers, the indebtedness on both properties totalled the 
sum of $102,926.57 (which does not, however, include 
any amount for 1933 taxes alleged in paragraphs 9 and 
13 of the bill to have been overdue) and the difference 
between that figure and the $110,000.00 at which the 
noteholders later sold the property is claimed to be a 
profit which belongs to appellant (R., p. 10-11). The 
exact amount of this profit claimed by appellant is 
definitely stated in the bill as $7,073.43 or $3,768.33, de¬ 
pending upon the charges for interest, taxes, etc., to be 
made against it (R., pp. 10-11, pars. 21, 23). 

The relief sought by this amended bill is an injunc¬ 
tion against the appellees, Frederick M. Bradley and 
National Savings and Trust Company, who acted for 
the noteholders, to restrain them from paying over the 
proceeds of the sales to the government, for an account¬ 
ing from them, for an accounting from the H. L. Rust 
Company, and for a decree entitling the appellant to 
recover the difference between the actual value of the 
property and the amount of the indebtedness thereon, 
or, in th£ alternative, for a decree for the $7,073.43 or 
the $3,768.33 above mentioned (R. p. 11-12). 

The appellees moved to dismiss the amended bill 
upon the several grounds stated in their motion (R., p. 



14-15), which motion the lower court granted after full 
argument and, the appellant electing to stand upon the 
position it had taken, the amended bill was dismissed. 
From that dismissal this appeal has been taken. | 

ARGUMENT. j 

The trial court properly dismissed the amended bill, 
the appellant electing to stand upon the position 
which it had taken. 

I. 

The Amended Bill of Complaint Did Not Statie Facts 
Sufficient to Show a Cause of Action 

Bills in equity are required to state the facjts upon 
which they are based with such reasonable certainty 
as to apprise defendants of what they are called upon 
to answer. j 

“ Although the same precision of statement is 
not required as in pleadings at law, nevertheless 
it is held to be absolutely necessary that! in bills 
of equity such a convenient degree of certainty 
should be adopted as may serve to give] the de¬ 
fendant full information of the case whibh he is 
called upon to answer. Every bill must contain 
in itself matters of fact, per se , to maintain the 
plaintiff’s case; and if the proofs go to I matters 
not set up therein, the court cannot judicially act 
upon them as a ground for decision, for tljie plead¬ 
ings do not put them in contestation.” 

Garrett v. Louisville, Sc., R. R. Co., ^35 U. S. 

308,313. 

Judged by this standard, what are the allegations 
of the present amended bill? 
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The terms of the deeds of trust under which the sales 
complained of were made are not set forth, except to 
say in paragraph V (R., p. 3) that they were in the 
conventional form authorizing the trustees to sell at 
the request of the party secured in the event there was 
a default in the payment of interest, the proceeds of 
sale to be applied to costs and then to the payment of 
the balance due on the notes and the remainder to 
appellant. The brief of appellant shows that it was 
stipulated below that sale could be made under the 
trusts for nonpayment of principal of the indebted¬ 
ness and of taxes on the property upon which the 
trusts were secured, as well as for nonpayment of in¬ 
terest (Brief, p. 2). 

The trustees under these trusts are charged with 
failing to act impartially, without regard for the pro¬ 
tection of the equity belonging to appellant, of act¬ 
ing solely in their own interest and that of the H. L. 
Rust Company and of having a resale to the govern¬ 
ment already arranged (R., p. 8, par. 17). 

How did the trustees fail to act impartially? The 
duty of such trustees is fixed by the law and the trust 
instrument; in what respect did they violate it? 

“The objection that the trustees acted solely in 
the interest of the beneficiary of the trust is with¬ 
out foundation. As before said, we cannot agree 
with the appellant in the view taken of the dis¬ 
cretion vested in trustees of this character. ‘Their 
duty is to sell after default, upon demand of the 
security holder, in the manner and upon the no¬ 
tice prescribed in the trust’ . . . Anderson v. 
White, 2 App. D. C. 419”. 

Wheeler v. McBlair. 5 App. D. C. 375. 

In what manner did the trustees act without regard 
for the equity belonging to appellant? Presumably, 
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for it can be gathered only from inference, by selling 
property alleged to be worth $175,000.00 for $95,000. 
But appellant shows that the ‘‘profit” which the note¬ 
holders made on the resale to the government \ias only 
$3,768.33 (Bill, par. 23, R., p. 11) and if you deduct 
from this the usual real estate broker’s eommibsion of 
$3,400.00 payable on the sale to the government (R., 
p. 9) then the noteholder had a net “profit” d>f about 
$300.00. Surely if the opportunity existed tjo get a 
larger profit and larger broker’s commissions they 
would not have been given up. 

What about the resale to the government b|eing ar¬ 
ranged prior to the foreclosure? The allegation is 
made solely upon information and belief; up^n what 
facts is it based? It is tantamount to a charge of 
fraud, which must be specific. 

‘ ‘ Certainly there must be sufficient equitjy appar¬ 
ent on the face of the bill to warrant the j court in 
granting the relief prayed; and the material facts 
on which the complainant relies must b(^ so dis¬ 
tinctly alleged as to put them in issue. [Harding 
v. Handy, 11 Wheat. 103. And if fraud is relied 
on, it is not sufficient to make the charge; in gen¬ 
eral terms. ‘Mere words, in and of themselves, 
and even as qualifying adjectives of mori specific 
charges, are not sufficient grounds of equi ty juris¬ 
diction, unless the transactions to which they re¬ 
fer are such as in their essential nature constitute 
a fraud or a breach of trust, for which a court of 
chancery can give relief.’ Van Weel v. Winston, 
115 U. S. 228,"237; Ambler v. Choteau, 107 IT. ft. 
586, 591.” 

St. Louis <&c. Ry. v. Johnston, 133 U. S. 566, 577. 

Who had the resale arranged and the persons in¬ 
volved in such a transaction, are matters Icarefully 


10 


passed over in the amended bill. As a matter of fact, 
it appears from the allegations which are in the 
amended bill that in order to have such a situation 
“arranged” there would necessarily be involved 
every one of the appellees and an undetermined 
number of other individuals. The trustees under 
the deeds of trust could not, of themselves, arrange 
a foreclosure and subsequent sale. It would take 
the cooperation of the owners of the indebtedness 
to originate the sale, of the individuals who acted as 
trustees on behalf of the noteholders in buying in the 
properties (who are not shown to be noteholders 
themselves) and of such trustees and the individual 
noteholders again in concluding the sale to the govern¬ 
ment. No such scheme is even hinted at. 

The bill discloses that there was default in the pay¬ 
ment of principal, of interest and of taxes, any one 
of which defaults would be sufficient to justify a trus¬ 
tee’s sale at the request of the persons secured by a 
deed of trust, and in such a situation the court should 
eye with more than careful scrutiny vague and gen¬ 
eral allegations made, without any apparent basis of 
fact, for the purpose of endeavoring to show that such 
a sale was fraudulent. 

THE AMENDED BILL SHOWS THE FORE¬ 
CLOSURE SALES WERE JUSTIFIED. 

The deeds of trust authorized foreclosure in the 
event of failure to pay principal or interest on the 
debts or taxes on the property on which they were 
secured (Appellant’s Brief, p. 2). 

When the foreclosure sales were had on November 
16, 1934, the situation with respect to these loans was 
as follows: 


The loan for $45,000 secured on lot 14 was to ^)e cur¬ 
tailed each year by the payment of $1,000.00 [ on ac¬ 
count of the principal thereof (R., p. 4). Thejcurtail 
due in January, 1934, was overdue ten months and 
the sale was, therefore, authorized by reason of this 
fact. The taxes for the years 1934 and 1935, amount¬ 
ing to another $1,000.00 were due and unpaid (R., pp. 
4, 6); and the sale was authorized by reason of this 
fact alone. 

The loan for $55,000.00 secured on lot 15 Iwas in 
default in the payment of the semi-annual instalment 
of interest due on October 1, 1934, in the sum of 
$1,650.00, a breach which authorized the foreclosure; 
and in addition taxes were overdue and unpaid for 
the years 1934 and 1935 in the sum of $1,120.00 (R. 

p. 9). I 

In view of this situation each foreclosure sale is 
justified in the record . j 

II. 

i 

The Amended Bill Shows No Disqualification of the 
Trustees Acting Under the Deeds of TruCt. 

The burden of appellant’s argument, and the burden 
of the amended bill, is that the trustees named in the 
deeds of trust were disqualified to act under the au¬ 
thority of the cases of Holman v. Ryan, 61 App. D. C. 
10, and Spruill v. Ballard 61 App. D. C., 1121 These 
cases involved actual fraud and the concealment from 
the debtor of the interest of the trustee in the indebt¬ 
edness and were based upon facts quite different from 
those presented in this case. 

In the present case it was admitted that the trus¬ 
tees, Harry L. Rust and George Calvert Bovde, were 
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officers and stockholders of the H. L. Rust Company, a 
corporation (appellant’s brief, p. 2). But the amended 
bill shows other facts which are sufficient to prevent 
that from disqualifying either of them as trustees. The 
amended bill shows that the appellant knew at the time 
of the making of the loans that the H. L. Rust Com¬ 
pany was engaged in making loans of its own money 

secured bv deeds of trust on real estate in the District 
* 

of Columbia, and of selling the notes representing the 
loans so made; it also knew that the appellees Rust 
and Bowie were officers of the Rust Company and 
nevertheless consented that they should act as trus¬ 
tees under the deeds of trust. Shortly after the ap¬ 
pellant secured these loans the Rust Company sold the 
notes to various persons in the course of its business 
(R., p. 3, pars. 7, 8), and there is no claim made that 
the H. L. Rust Company or Rust or Bowie thereafter 
became the owners of anv of the notes or had anv in- 

mi mi 

terest therein at the time of foreclosure. 

If the appellant had knowledge of these facts from 
the inception of the transaction to the time of the filing 
of the amended bill, as it says it did have, then it is not 
entitled to relief because of such facts. 

In the case of Stokes v. Hinden, 64 W. L. R. 731 
(decided May 25, 1936, and not yet officially reported) 
this Court disposed of a similar contention respecting 
the appointment of a trustee by saying: 

“The third point is based on the allegation that 
the trustee appointed was an employee of the at¬ 
torneys for the noteholders, and that the court 
was ignorant of this relationship. But the appel¬ 
lants do not allege that they, too, were ignorant 
of the relationship, and they had an opportunity 
at the proper time and place to inform the court 
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of any facts disqualifying the proposed tjrustee. 
Having failed then to object, it is now too l^te.” 

It is submitted that, with the knowledge the| appel¬ 
lant admits having, as shown by its amended bill, 
having made no objection to the trustees which it ap¬ 
pointed in its deeds of trust, having stood by apd per¬ 
mitted them to foreclose without objection, aid hav¬ 
ing carefully refrained from making any objection 
known until after the noteholders who bought in the 
properties dispose of them at what appellant tyopes is 
a profit it is now too late for it to obtain relidf based 
upon this knowledge. 

This is more striking in this case because of the fail¬ 
ure of the appellant to make anything more than the 
most general charge of impartiality against the trus¬ 
tees (R., p. 8, par. 17) when it would be fair to assume 
that, the original bill having been dismissed, the 
strongest possible allegations would be made in the 
amended bill. 


III. 

The Amended Bill Was Properly Dismissed Because 
of Laches Apparent on Its Face. 

The amended bill shows that the properties were 
first advertised for sale beginning on the 6tl| day of 
November, 1934, and actually sold on November 16, 
1934 (R., pp. 7-8); it shows that the sale to [the gov¬ 
ernment was concluded three months thereafter and 
that the government sale was settled and the property 
conveyed on April 27, 1935 (R., p. 9). The amended 
bill was filed November 6, 1935 (R., p. 1) and we think 
it will be conceded that the original bill was fjled June 
24, 1935. In other words, the appellant waited until 
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seven months after the sales at foreclosure and until 
the sale to the government was safely consummated 
and then brought this suit. Such action is not to be 
encouraged. 

In holding that Marbury attempted too late to upset 
a sale made by a trustee, the Supreme Court of the 
United States, in the case of Twin-Lick Oil Company v. 
Marbury , 91 U. S. 587, 591, says: 

“The doctrine is well settled, that the option to 
avoid such a sale must be exercised within a rea¬ 
sonable time . This has never been held to be any 
determined number of days or years as applied 
to every case, like the statute of limitations, but 
must be decided in each case upon all the ele¬ 
ments of it which affect that question. There are 
generally the presence or absence of the parties 
at the place of the transaction, their knowledge or 
ignorance of the sale and of the facts which ren¬ 
der it voidable, the permanent or fluctuating char¬ 
acter of the subject-matter of the transaction as 
affecting its value, and the actual rise or fall of 
the property in value during the period within 
which this option might have been exercised. 

In fixing this period in any particular case, we 
are but little aided by the analogies of the stat¬ 
utes of limitation; while, though not falling ex¬ 
actly within the rule as to time for rescinding, or 
offering to rescind, a contract by one of the par¬ 
ties to it for actual fraud, the analogies are so 
strong as to give to this latter great force in the 
consideration of the case. In this class of cases 
the party is bound to act with reasonable dili¬ 
gence as soon as the fraud is discovered, or his 
right to rescind is gone. No delay for the purpose 
of enabling the defrauded party to speculate upon 
the chances which the future may give him of de¬ 
ciding profitably to himself whether he will abide 
by his bargain, or rescind it, is allowed in a court 
of equity.” 
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In the case of Hayward v. National Bank, 96 U. S., 
611, involving a sale of securities deposited as col¬ 


lateral, which sale was not questioned until affter the 
securities increased in value, the court said, pa^e 617: 

“If the sale made by the bank was originally 
impeachable by him, the right to question its va¬ 
lidity was lost by his acquiescence. He wjas in a 
condition, immediately after the sale, to (enforce 
such rights as the law gave him, as he w^s fully 
apprised of their nature, and of all the haaterial 
facts of the case. He now claims that the sale was 
in derrogation of his rights and injurious to his 
interests; and vet his conduct was uniformlv in- 
consistent with any purpose to repudiate ^he sale 
or assert ownership of the stock. His course was 
continuously such as to induce a reasonable belief 
of his fixed determination to abide by thb action 
of the bank. He remained silent when he should 
have spoken. He will not be heard now, when he 
should be silent. 


* # * # * * # 1 * * 
‘A delav which might have been of no conse- 
quence in an ordinary case, may be am]j)ly suffi¬ 
cient to bar relief when the property is of Ja specu¬ 
lative character, or is subject to contingencies, or 
where the rights and liabilities of others hjive been 
in the meantime varied. If the property} is of a 
speculative or precarious nature, it is ihe duty 
of a man complaining of fraud to put fortvard his 
complaint at the earliest possible time. Ete cannot 
be allowed to remain passive, prepared ):o affirm 
the transaction if the concern should prosper, or 
to repudiate it if that should prove to hi!s advan¬ 
tage’ Kerr, Mistake and Fraud, p. 302; Twin 
Lick Oil Co. v. Marbury, supra.” j 

In the case at bar, although appellant knejw of the 
alleged disability of the trustees under the deed of 
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trust as early as 1928 when it borrowed the money, no 
question was raised with respect thereto at any time 
before the sales were had and when any disability, if 
it actually existed, could readily have been cured; al¬ 
though appellant knew that the government was inter¬ 
ested in its property it stood by and said nothing until 
the sale was consummated and the rights and liabili¬ 
ties of all the parties varied. The court properly dis¬ 
missed a bill disclosing such a situation. 

It is respectfully submitted that the action of the 
lower court in dismissing the amended bill was proper, 

because the amended bill did not state facts sufficient 
to constitute a cause of action, because the amended 
bill stated facts showing that it was proper for the 
trustees named in the deeds of trust to foreclose, and 
because; the amended bill showed that the appellant 
had waited too long to present its contentions, if it ever 
had any ground therefor, and the action of the lower 
court should be affirmed. 

Respectfully submitted, 

I Henry P. Blair, 

Benjamin S. Minor, 
Joseph T. Sherier, 
Arthur P. Drury, 

i Attorneys for Appellees. 





